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Dear Social Security Administration:
These comments are submitted by the National Organization of Social Security
Claimants’ Representatives (NOSSCR) in response to the Notice of proposed
rulemaking (NPRM), published at 79 Fed. Reg. 9663 (Feb. 20, 2014), regarding
“Submission of Evidence in Disability Claims,” Docket No. SSA-2012-0068.
NOTE: These comments are a revised version of those submitted by NOSSCR on
April 10, 2014, and include a discussion of the NPRM’s removal of the word
“relevant” in proposed 20 C.F.R. §§ 404.1512(b)(3) and 416.1512(b)(3).
Founded in 1979, NOSSCR is a professional association of attorneys and other
advocates who represent individuals seeking Social Security disability or
Supplemental Security Income (SSI) benefits. NOSSCR members represent these
individuals in legal proceedings before the Social Security Administration and in
federal court. NOSSCR is a national organization with a current membership of
more than 4,000 members from the private and public sectors and is committed to
the highest quality legal representation for claimants.

NOSSCR’s concerns regarding the NPRM are discussed below. First, we believe
that the current statutory and regulatory scheme provides adequate procedures and
tools for the Social Security Administration (SSA) to address submission of evidence
issues. Second, assuming that the proposed changes in the NPRM are adopted, we
believe that implementation would face insurmountable hurdles, confusion, and
inefficiencies for claimants, their representatives, and SSA. The NPRM changes
are overly broad in scope, lack specificity, and could lead to unbridled discretion in
adjudicators.
For the reasons discussed below, we urge SSA not to implement this NPRM
unless significant changes are made to limit the scope of the proposed
revisions in order to protect the rights and interests of claimants and to
avoid significant inefficiencies and uncertainties for the Agency.
I.

Current Statutory and Regulatory Requirements Provide Adequate
Procedures and Tools For SSA to Address Submission of Evidence
Issues.

Under current regulations, a claimant is required to disclose material facts in his or
her claim for benefits and to prove disability.1 This duty extends to the
representative under SSA’s Rules of conduct and standards of responsibility for
representatives (“Rules of Conduct”).2 We believe that the current regulations
regarding the duty of claimants and representatives to submit evidence work well,
especially when combined with the duty to inform SSA of all treatment received.
SSA’s current Rules of Conduct establish a procedure for handling alleged
violations.3 We have long advocated for use of the procedures in Rules of Conduct if
the Agency believes there has been a violation.4
The claimant is already required to disclose material facts in his or her claim for
benefits.5 This duty extends to the representative as an affirmative duty under 20
C.F.R. §§ 404.1740(b)(1) and 416.1540(b)(1). Further, 42 U.S.C. § 1320a-8(a)(1)(A),

1 20

C.F.R. § 404.1512(a). In our comments, we refer to current regulations and proposed regulations
in 20 C.F.R., Part 404 (Title II benefits). While not cited, there are equivalent current regulations
and proposed regulations in 20 C.F.R., Part 416 (Title XVI).
2 20 C.F.R. § 404.1740(b)(1).
3 20 C.F.R. § 404.1740.
4 If an SSA adjudicator believes that a claimant’s representative has acted contrary to the interests
of the client/claimant, remedies exist to address the representative’s actions. SSA’s current Rules of
Conduct already require representatives to submit evidence “as soon as practicable” and to act with
“reasonable diligence and promptness” and establish a procedure for handling complaints. 20 C.F.R.
§ 404.1740.
5 20 C.F.R. § 404.1512(a).
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enacted in 2004, permits imposition of a civil monetary penalty (CMP) or sanctions
if:
[The individual] omits from a statement or representation … or otherwise
withholds disclosure of, a fact which the person knows or should know is
material to the determination of any initial or continuing right to [benefits] …,
[or] if the person knows, or should know, that the statement or representation
with such omission is false or misleading or that the withholding of such
disclosure is misleading ….
This statutory requirement applies to representatives, as well as claimants. In
addition, SSA recently revised the Rules of Conduct by adding to the list of
“prohibited actions” violation of any section of the Social Security Act for which a
criminal or civil monetary penalty is prescribed.6
In a 2005 proposed rule, SSA previously proposed adding a requirement to 20 C.F.R.
§§ 404.1512(a) and 416.912(a) that the claimant submit all evidence “available to
you” including “evidence that you consider to be unfavorable to your claim.”7 The
preface clarified that this included adverse evidence, i.e., evidence that “might
undermine” or “appear contrary” to the claimant’s allegations.8
In NOSSCR’s comments to the 2005 NPRM, we raised concerns that the proposed
regulation could very well set a trap for unsuspecting claimants and was overly
broad and confusing. What was meant by “available”? Only that evidence which
was obtained or all evidence that exists, regardless of the cost, time, or effort to
obtain it? What was meant by evidence you “consider” to be unfavorable? Is this
too subjective? Who would make the decision that evidence is “available”? Would a
claimant be penalized if an adjudicator decided that there was noncompliance?
Does this requirement place an undue burden on claimants with mental or cognitive
impairments?
Another concern that we raised about the 2005 proposed requirement to submit
“all” evidence was that it could open the process to manipulation by those who have
a personal grudge against the claimant or interests adverse to the claimant, e.g.,
former spouses, creditors, insurance companies.
As discussed in section II of these comments, many of these same concerns apply to
the proposed changes for submission of evidence in the current NPRM.
It is important to note that the 2005 proposed change was rejected when the final
rule was published in 2006 and required only that evidence not be redacted, as
6 20

C.F.R. §§ 404.1740(c)(8). The final rule was published at 76 Fed. Reg. 80241 (Dec. 23, 2011).
Fed. Reg. 43590 (July 27, 2005).
8 70 Fed. Reg. 43602.
7 70
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embodied in the current 20 C.F.R. §§ 404.1512(c) and 416.912(c).9 The preface to
the 2006 final rule stated:
Finally, we agreed to remove language requiring claimants to submit evidence
adverse to their claims because the comments [to the proposed rule] revealed
that the requirement was too confusing. We clarified, however, that when
claimants submit evidence, such as a medical report, the evidence must not be
redacted.10
Prior to the 2005 proposed rule, SSA rejected another proposed regulation that
required submission of adverse evidence. In 1998, SSA issued the final rule
establishing the Rules of Conduct for claimants’ representatives.11 The proposed
rule required representatives to comply with SSA requests for information and
evidence. Under the proposed rule, to protect a client’s confidentiality, the
representative could notify SSA that “the claimant does not consent to the release of
some or all of the [requested] material.”
Many commenters, including the American Bar Association and NOSSCR, objected
to this provision as a “red flag” that would permit ALJs and SSA to draw adverse
inferences based on this statement. In the final rule, SSA deleted this provision:
Because of the confusion and ethical concerns surrounding this proposed
language, we have removed it from the final regulations and inserted language
which reflects the currently existing regulatory requirements [in 20 C.F.R. §§
404.1512 and 416.912] concerning the claimant’s and the representative’s
obligations in terms of responding to our requests.12
State Bar rules. In every state, attorney representatives are already currently
bound by State Bar rules that forbid an attorney from engaging in professional
conduct involving dishonesty, fraud, deceit, or willful misrepresentation. The State
Bar ethics rules also impose other duties to the client.
However, the current NPRM adopts the position taken in the report by the
Administrative Conference of the United States (ACUS), which places attorneys in
potential conflict with State Bar ethics rules. Specifically, the ACUS Report
recommends that: (1) An attorney must comply with a validly promulgated
regulation requiring disclosure of adverse information so long as the rule does not

71 Fed. Reg. 16424 (Mar. 31, 2006).
Fed. Reg. 16437.
11 63 Fed. Reg. 41404 (Aug. 4, 1998).
12 63 Fed. Reg. 41413.
9

10 71
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invade a privilege; and (2) SSA can impose a mandate to disclose information in
light of the Supremacy Clause of the U.S. Constitution.13
Even if the Agency adopts ACUS’s position, SSA must recognize that claimants’
representatives who are attorneys will continue to be concerned as to whether they
are violating State Bar ethics rules, for example their duty to zealously advocate on
behalf of a client. There are situations, discussed in more detail in Section II.E,
where the NPRM changes could conflict with State Bar ethics rules regarding the
attorney’s duties to the client. An attorney who violates these rules is subject to
disciplinary proceedings and possible sanction by the State Bar. The impact of the
NPRM on the attorney-client relationship cannot be ignored.
An informal and nonadversarial process. The NPRM would impose a formal,
court-like process on the SSA disability determination process, which is informal
and nonadversarial. It is important to keep in mind that the proposed rules would
apply at all levels: initial and reconsideration, the Administrative Law Judge (ALJ)
hearing, and the Appeals Council. The new rules impose a new formality on a
process which was not designed to be judicial in nature.
The longstanding view of Congress, the United States Supreme Court, and SSA is
that the Social Security disability claims process is informal and nonadversarial,
with SSA’s underlying role to be one of determining disability and paying benefits.
“In making a determination or decision in your case, we [SSA] conduct the
administrative review process in an informal, nonadversarial manner.”14 SSA’s
interpretation is consistent with United States Supreme Court decisions over the
last thirty years that discuss Congressional intent regarding the SSA hearings
process. 15 The intent is to keep the process informal and nonadversarial:
There emerges an emphasis upon the informal rather than the formal. This, we
think, is as it should be, for this administrative procedure and these hearings
should be understandable to the layman claimant, should not necessarily be stiff
and comfortable only for the trained attorney, and should be liberal and not
strict in tone and operation. This is the obvious intent of Congress so long as the
procedures are fundamentally fair.16
The value of keeping the process informal should not be underestimated. It
encourages individuals to supply information, often regarding the most private

13 Administrative

Conference of the United States, SSA Disability Benefits Programs: The Duty of
Candor and Submission of Evidence (Oct. 15, 2012)(“ACUS Report”), available at
http://www.acus.gov/sites/default/files/documents/ACUS_Final_Report_SSA_Duty_of_Candor.pdf.
14 20 C.F.R. § 404.900(b).
15 Sims v. Apfel, 530 U.S. 103, 110 (2000)(citations omitted).
16 Richardson v. Perales, 402 U.S. 389, 400-401 (1971).
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aspects of their lives. The emphasis on informality also has kept the process
understandable to the layperson and not strict in tone or operation.
The NPRM would take the current disability determination process and turn it into
a formal, quasi-judicial system. It would require any adjudicator, not just ALJs but
also state agency disability examiners, to make a number of legal determinations:
Has all evidence, both unfavorable as well as favorable evidence, been produced?
Did the claimant fail to submit evidence that he/she “knows” relates to whether or
not he/she is disabled? Does evidence “relate to” whether or not the claimant is
disabled? Do the exceptions for the attorney-client privilege or work product
doctrine apply? Is the current system really able to handle this level of formality
and the subsequent litigated issues that are likely to arise from it?
We believe that a significant weakness in the ACUS report is its misplaced reliance
on the adversarial, federal litigation process, which has formal and detailed rules of
discovery. For example, in workers’ compensation (WC) proceedings, consultative
medical examinations are part of the process for most seriously injured claimants
for those benefits, i.e., cases with the potential for payment of large sums. Though
termed “independent” medical examinations, they are hardly that. The WC
consultative physicians are paid by the workers’ compensation insurers and
generally perform examinations for the insurers as their sole source of practice and
income. It is routine and expected for a WC claimant’s counsel to vigorously
challenge the reports’ conclusions, usually through formal procedures used in this
adversarial context, e.g., interrogatories, depositions, and often subpoenas for the
doctors’ testimony at trial. It would be grossly unfair to direct that the WC
consultative doctors’ opinions be identified or submitted in the Social Security
disability process without acknowledging that the value of those reports cannot be
assessed without also submitting the answers to the interrogatories, the entire
deposition testimony of the doctor, and the doctor’s testimony at the trial, which is
an adversarial hearing.
The ACUS report focuses extensively on the procedure in the Federal Rules of Civil
Procedure for discovery in Rule 26 and the discovery requirement to turn over
unfavorable information. Setting aside whether it is even appropriate to compare
the adversarial, federal civil litigation process to the nonadversarial, Social Security
and SSI disability administrative process (where not all claimants are represented,
and certainly a minority are represented prior to the ALJ hearing level), discovery
rules still require some level of specificity in requests to produce documents. For
instance, ACUS recommends that key terms in SSA’s disclosure regulation “should
be defined with reasonable specificity.” In referring to protocols adopted for use in
employment discrimination cases, ACUS notes that terms with more detailed
definitions include “concerning,” “document,” and “identify.”17 The NPRM provides
no such guidance. A NOSSCR member with federal civil litigation experience notes:
17

ACUS Report at 40.
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In ordinary civil litigation, there is discovery. In discovery, the party you’re
suing or who is suing you has the right to ask you questions or to ask you to
produce documents in your possession that relate to the case. However, your
adversary has to pose the question or make the request for some specific
document or category of documents before you have an obligation to respond.
There is no open-ended, undefined responsibility to identify and turn over
everything that might conceivably relate to the lawsuit. Here, Social Security is
making an amorphous demand that the claimant identify anything which could
affect their case and turn it over. If the claimant fails to identify something or
thinks it’s irrelevant when Social Security thinks otherwise, the claimant may
be punished.
II. The NPRM Is Unnecessarily Broad In Scope And Will Face
Significant Implementation Problems For Claimants, Their
Representatives, and SSA.
ACUS provided “guiding principles” underlying its recommended options. As noted
by SSA in the NPRM preface:
Finally, ACUS recommended that we should write any disclosure obligations in
a way that would minimize the extent to which a claimant and his or her
representative must make subjective judgments as to the legal relevance of
particular evidence.18
ACUS recommended: “[W]hatever approach [regarding the disclosure obligation] is
taken, key terms appearing in the disclosure regulation should be defined with
reasonable specificity.”19 This means that SSA should “identify a particular
category of documents that a claimant must identify or produce with some
reasonable degree of certainty … rather than simply asking for the
identification or production of, say, ‘material’ or ‘relevant’ evidence (emphasis
added).”20
As discussed below, the NPRM does not meet the level of specificity envisioned by
ACUS and cannot be overlaid on the existing process in the current regulations.
Rather than removing “subjectivity,” the NPRM instead provides no limit in the
scope or relevance of evidence that must be submitted. It will allow unlimited
discretion in adjudicators, for example inappropriately prying into claimants’
private lives, and will undoubtedly be subject to disparate application. And the lack
of specific guidance will lead to confusion and potential “traps” for claimants and
18 79

Fed. Reg. 9665.
Report at 40.
20 Id. at 39.
19 ACUS

7

their representatives, inefficiencies for all parties, and significant workload
increases for SSA staff.
The vague terms and lack of specificity place a greater burden on claimants,
especially those who are indigent or near indigent, requiring payment for records
that may not be relevant to the disability determination process.
Current and proposed regulation 20 C.F.R. § 404.1512: “Evidence.” Under
the current regulation, a claimant has the burden of proving that he or she is
disabled. “Therefore, you must bring to our attention, everything that shows that
you are blind or disabled.” This means that you must furnish medical or other
evidence that we can use to reach conclusions about your medical impairment(s)
…”21
What is “evidence”? “[A]nything you or anyone else submits to us or that we obtain
that relates to your claim.” The regulation goes on to list a broad range of types of
“evidence,” which includes but is not limited to: medical evidence; evidence from
medical sources or “other sources”; decisions by governmental or nongovernmental
agencies regarding disability; and “[s]tatements you or others make about your
impairment(s), your restrictions, your daily activities, your efforts to work, or any
other relevant22 statements you make to medical sources during the course of
examination or treatment ….”23
Under the proposed § 404.1512(a), the claimant “must inform us [SSA] about or
submit all evidence known to you that relates to whether or not you are blind or
disabled.” The types of “evidence” in § 404.1512(b) are generally unchanged from
the current regulation, except for (1) deletion, without explanation, of the word
“relevant” in § 404.1512(b)(3) regarding statements that must be submitted; and (2)
the exclusion of evidence covered by the attorney-client privilege or work product
doctrine.
It is one thing to provide a list that “includes, but is not limited to” an extensive and
essentially unlimited list of evidence when the purpose of the regulation is to guide
the claimant is submitting the evidence needed to prove his or her disability. It is
quite another when the purpose of the regulation is to require the claimant to
submit evidence that may prove disability but also that evidence which disproves
disability. As discussed below, the changes in the NPRM simply cannot be inserted
or laid over the process in the current regulations.

20 C.F.R. § 404.1512(a).
discussed, infra, the NPRM deletes “relevant” without explanation.
23 Id. § 404.1512(b).
21

22 As
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A. Requirement to inform SSA or submit “all evidence known to you
that relates to whether or not you are blind or disabled.”
Proposed section § 404.1512(a) requires the claimant to submit all evidence
“known to you” that “relates to whether or not you are blind or disabled.”
How can an adjudicator, for example an ALJ, determine what the claimant does or
does not “know”? And what guidance is provided for the claimant to determine
whether the evidence “relates” to whether or not the claimant is disabled?
“Evidence” is defined as broadly as possible as “anything you or anyone else submits
to us …” It includes, but is not limited to, not only medical evidence but also
“statements you or others make about your impairment(s), your restrictions, your
daily activities, your efforts to work ….”24
No limits on scope of evidence that must be submitted. The vague terms in
the NPRM, which do not limit the scope of evidence that could be considered to
“relate” to whether the claimant is disabled, open the door to far-ranging breadth in
the types of evidence that could be considered by an ALJ to “relate” to the
determination of disability:










If the claimant also has a current or prior workers’ compensation (WC) case, is
he/she required to submit the independent medical examiner’s report,
depositions, and hearing transcripts? Must the complete record be submitted,
including preparation of the hearing transcript? Who pays for preparation? A
NOSSCR member reports that in Arizona, WC cases are not public matters and
an attorney handling only the Social Security disability claim would not have
access to the WC case without a specific release from the client. The hearing
transcript must be purchased from the court reporter at a high cost per page.
Copies cannot be made.
Must criminal records and prison records be obtained?
What if the representative has a medical person, e.g., a nurse or retired doctor,
on staff, and the medical staff person writes a memorandum to the attorney
about the claimant’s residual functional capacity? Is that a medical opinion that
must be submitted or is it protected by the work product doctrine?
What if the representative speaks on the phone with a treating doctor? Must
that conversation be memorialized and submitted?
Does the representative have to submit the client’s Facebook pages? What if the
ALJ says he or she wants it because it “relates” to whether or not the claimant is
disabled? How frequently? What if the ALJ asks for the Facebook page on a
weekly basis?
What if the claimant is fired? Does the claimant required to obtain all
employment records? In some states, e.g., Arizona, employment records belong
to the employer and cannot be released without a court order.

24 Id.

§ 404.1512(b)(3).
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What if the claimant’s ex-spouse send an email to the representative. The exspouse holds a grudge and makes negative statements about the claimant.

What a claimant “knows.” What is the limit on the scope of “statements” that
must be submitted? We are very concerned that the NPRM deletes the word
“relevant” from § 404.1512(b)(3). Why has this potentially significant change been
made? There is no explanation in the preface. Does the Agency now intend that all
statements made must be submitted, whether relevant or not? Whether this
proposed change is intentional or unintentional is unknown since there is no
explanation in the preface. The potential breadth of this change and lack of limits
is striking.
In addition, must statements not only to doctors or other medical providers be
memorialized and submitted, but also statements to family members, neighbors, coworkers, and/or clergy? A requirement that the claimant must reveal anything that
he/she has ever said to anyone about his or her medical condition or any other factor
related to the disability claim is simply too broad. It would be impossible to comply
with this.
Further, if the claimant “knows” something that “relates” in any way to the
disability claim, he or she is obligated to disclose the information to SSA, without
being asked. For instance, one NOSSCR member provided a list of situations that
could easily fit into this impermissibly overbroad standard:











Claimant was convicted of driving while impaired eight years before becoming
disabled.
Claimant alleges disability due to depression. Claimant was sexually abused as
a child. She has not revealed this fact even to her psychiatrist.
Water aerobics were recommended by one of the claimant’s physicians. Claimant
attended briefly.
Claimant had some massages in hopes of easing her back pain. It helped a little
but it was too expensive to do regularly.
The claimant had a conversation with her doctor about whether she should stop
work. The doctor encouraged the claimant to keep working, saying that he
thought she would get better. The claimant decided to stop work anyway. There
is nothing about this conversation in the doctor’s records.
The claimant has a meeting with his pastor and reveals his anguish about why
God has afflicted him with so much pain. He wonders whether he is being
punished for his past sin of drug dealing.
On some days the claimant feels like he could work but most of the time he feels
like he cannot.
The claimant does some babysitting for her grandson but not on a regular basis.
The claimant suffers from bipolar disorder. Sometimes he goes out to eat with
his father and mother.
10








The claimant is taking an online class in hopes of becoming a computer
programmer eventually.
Ten years ago, the claimant was accused of abusing her infant son. Ultimately,
the charge was dismissed.
The claimant visits his sick mother on a regular basis. He helps with some of her
housework.
The claimant went bowling once since becoming disabled.
The claimant went to the emergency room after accidentally cutting his hand.
The wound was sutured and healed without incident.
In the course of an argument, the claimant’s father-in-law said: “You’re not sick.
You’re just lazy. What kind of man won’t even try to support his wife and child?”

As the NOSSCR member noted:
To be honest, though, your opinion or mine on whether any one or all of these
should be revealed is irrelevant. There is always someone who will think that
any one or all of these must be revealed sua sponte, to use a legal term. As long
as anyone thinks they’re relevant, the claimant is at risk of civil penalty or
criminal prosecution for failing to reveal any one of these. It puts the onus on the
claimant to identify anything that might affect his or her chances of being
approved for Social Security disability benefits and to reveal that information to
Social Security even without being asked.
B.

Duty to submit evidence in its “entirety”

Proposed 20 C.F.R. § 404.1512(c) would require the claimant to submit evidence “in
its entirety.” The NPRM preface explains:
For example, if you obtain your patient file from one of your medical sources, we
would require you to submit all of the medical records in that file.”
79 Fed. Reg. 9666 (emphasis in original). We support the concept that records
should not be “redacted,” as required by the current § 404.1512(c). However, the
proposed requirement to submit evidence “in its entirety” must be considered in the
context of the complete proposed regulations. As discussed above, the proposed
regulations provide no specificity or guidance and require, with a seemingly
unlimited scope, the claimant to submit hundreds and perhaps thousands of pages
of records. Is the Agency, especially at the hearing level, prepared to review
hundreds if not thousands of pages of medical records, when perhaps only 20 pages
may be relevant? A NOSSCR member told us:
[T]hose who want to promulgate this rule have no idea what these records look
like. I just received a VA file with 1700 pages printed out and mailed to me … A
11

one week hospitalization in a regular hospital can easily be 500 pages. This is
not at all unusual … [H]ow long would it take to fax this number of pages using
the bar code? Or how long to scan them into our system? … Finally, will the SS
[Social Security] staff and ALJ really read the entire file to get to the 20 pages
that are relevant?
Regarding the requirement to submit evidence “in its entirety,” another member
stated:
I don’t know how to interpret this other than to mean that if I request a hospital
record, I must request and submit the whole thing, which can easily run over
1,000 pages on a single hospitalization. Even an overnight hospitalization will
result in hundreds of pages of records. The proposal says explicitly that Social
Security intends to simplify matters by removing all discretion from the
claimant and attorney. I could, in the alternative, simply notify Social Security
that the claimant was in the hospital but these days it’s unlikely that an ALJ
would, on his or her own, request the hospital record.
In terms of outpatient records, if the claimant has been going to the same
physician for 20 years, if I’m going to obtain and submit the record, I don’t see
how I can limit it to a particular time period. I would have to request the entire
record. Social Security says that I have no discretion. Also, I don’t see how I
can not request lab reports, x-ray reports and other documents contained in the
physician’s records. I would have no discretion.
Finding the proposal “unworkable,” this attorney believes that the requirement
would not increase the quantity of records that a claimant and his/her attorney
submits but, rather, would reduce it by making it impractical for an attorney to
obtain and submit many records. He further noted:
Regulations can have unintended consequences. Anyone considering this
proposal, including Social Security, has to do a worst case analysis since no one
can now know how such an expansive set of regulations would be interpreted.
For example, consider the following scenarios:
• A claimant alleges disability onset at age 55 due to degenerative joint disease.
There is an issue of the long-standing nature of the disease. Does this mean that
“all” records need to be submitted since the impairment was first documented in
1980?
• At the request of ALJs, many representatives do not submit nurses’ notes because
they are vast in volume and usually have little information that can be relevant to
the disability claim. Must these notes now be submitted in their entirety?
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• Must hospital records of birth delivery or doctors’ records regarding gynecological
issues be submitted even though the impairments upon which the disability claim is
based are not related to these medical situations?
C.

Duty to obtain evidence

The NPRM preface states:
In addition, by requiring you to inform us about or submit all evidence that
relates to your disability, we would clarify that we are not shifting the
responsibility for developing the record to you … [W]e assist claimants in
developing the medical and non-medical evidence we need to determine whether
or not they are disabled. 25
Given that the NPRM would require records to be submitted in their “entirety,”26 it
is likely that thousands of pages of medical records would need to be obtained and
submitted. While the NPRM infers that it would be sufficient to “inform” SSA
about the evidence, the reality of who will obtain and pay for the evidence is not so
clear, as claimants and their representatives are generally required, at least at the
hearing level, to obtain and pay for the evidence. There is nothing that prevents the
ALJ from obtaining information. This was the process some years ago, but at some
point in the 1980s, the burden shifted to the representative. Notably, ALJs
continue to supplement the record by sending claimants to consultative
examinations but they generally do not request or obtain other information.
Who pays for records? As long ago as 1998, in response to comments regarding who
must pay to obtain medical records, SSA stated:
We are not changing our existing rules concerning payment for evidence. We will
continue to pay for the medical records that we need to adjudicate claims
pursuant to our existing regulations.27
The reality is quite different. For many years, hearing offices have not developed
the evidence in claims and instead rely on claimants’ representatives to obtain and
submit evidence needed to prove that the claimant is disabled. We have attached to
these comments a chart that lists by state the cost in 2013 for obtaining medical
records. While some states do allow for records to be obtained at no cost for Social
25 79

Fed. Reg. 9665. Footnote 10 cites to the duty to develop a “complete medical history” and to an
ALJ’s duty to “investigate the facts and develop the arguments both for and against granting
benefits.”
26 Proposed 20 C.F.R. § 404.1512(c).
27 63 Fed. Reg. 41413 (Aug. 4, 1998), final rule on “Rules of conduct and standards of responsibility
for representatives.”
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Security and SSI disability claims, many more states require some payment, often
at a cost per page. Not all states have a law, in which case there is no limit to the
cost for obtaining records. For example, a 1500-page hospital record, which must be
submitted in its “entirety,” would cost the following amounts in these states:





Alabama: $762.50 ($25.00 for first 25 pages; $.50 for each page thereafter)
Illinois: $519.75 plus shipping ($.99 per page for pages 1-25; $.66 per page for
pages 26-50; $.33 per page for each page thereafter; plus a handling charge of
$26.38)
Mississippi: $880.00 ($20.00 for pages 1-20; $80.00 for pages 21-100; $.50 for
each page thereafter)
South Dakota: “Actual cost of reproduction and mailing” and the provider can
require payment before delivery of the records

It should be noted that virtually all providers expect pre-payment for copies of
records. As noted in the chart, while some states have statutes which limit the
charges that can be imposed by providers, many do not. Moreover, while some
private attorneys may have the resources to advance costs for some clients, many
other representatives including legal services organizations do not. Further,
unrepresented claimants may withdraw their requests for records in the face of
what are, for them, significant bills which they cannot afford to pay.
ACUS suggests that the claimant could be required to identify the name and contact
information for medical providers (this is already required by regulation). “The ALJ
could then subpoena the record rather than requiring the claimant to obtain it.”28
This suggestion is misplaced. Although ALJs have the nominal power to issue
subpoenas,29 they do not have the power to enforce subpoenas with which providers
fail to voluntarily comply. This power rests with the United States Attorneys’ offices;
however, they rarely if ever take that action because they do not have the resources
to devote to such activities and because it is not a high priority.
D.

Submitting “evidence” to the Appeals Council

A claimant who requests review by the Appeals Council of an unfavorable ALJ
decision has the right to submit “evidence,” which will be considered by the Council
if “new and material” and relates to the period on or before the date of the ALJ
decision.30
The proposed requirement that a claimant submit all evidence, favorable or
unfavorable, applies to all levels of the administrative process. As a result, it puts
ACUS Report at 40.
20 C.F.R. § 404.1450.
30 20 C.F.R. § 404.976; HALLEX I-3-5-20.
28
29
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the claimant in a paradoxical situation if he or she requests review by the Appeals
Council. The claimant files a request for review if “dissatisfied with the hearing
decision,” and the Appeals Council can take action to reverse or remand the ALJ
decision. 31 Yet under the proposed disclosure obligation, a claimant could be required
to submit new evidence regardless of whether it supports – or undermines – the
request for review. Would the claimant now be required to argue both why the
Appeals Council should allow the request for review and why it should be denied
because of new, unfavorable evidence?
As discussed above, the NPRM changes do not fit into the current structure regarding
disability claim procedures. For Appeals Council requests for review, the current
regulations are written so that the claimant argues why the ALJ’s decision is in error
and should be reversed or remanded. The NPRM changes could turn this process into
an illogical exercise.
E.

Sanctions for noncompliance

As discussed above, the lack of limits and specificity in the proposed rules leave
open the very real question of what happens if an adjudicator, e.g., an ALJ, decides
that a claimant should have known that a particular piece of evidence relates to his
or her claim. What about unrepresented claimants in the new, more formal
process? Would a claimant be penalized if the adjudicator decides that there was
noncompliance? Could the claimant be referred to the Office of the Inspector
General for imposition of penalties? Does the requirement place an undue burden
on claimants with mental or cognitive impairments who could be particularly
vulnerable to the unlimited discretion of an ALJ?
Other considerations for possible sanctions apply to claimants’ representatives who
are attorneys. The explanation for the proposed inclusion of the new attorney-client
privilege and work product doctrine exceptions to the disclosure obligation do not
answer all the worrisome situations that could arise and lead to possible sanctions
by a State Bar. Situations will undoubtedly arise that place an attorney in an
untenable situation vis-à-vis the ethical responsibilities to his or her client to
maintain client confidences and to zealously advocate on behalf of the client. For
instance, consider the following situations, which are likely to occur if the NPRM
changes are adopted:


31

Earlier in our comments, we noted above the situation of a claimant who alleges
disability due to depression and who was sexually abused as a child. She has not
revealed this fact even to her psychiatrist. Is the attorney now required to
reveal this information to SSA, even if the client demands that it not be
revealed?
20 C.F.R. §§ 404.967, 404.979.
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The claimant alleges disability due to back pain and directs the attorney not to
obtain records regarding any mental health treatment. For example, the mental
health treatment notes contain information about marital infidelity. Is the
attorney required, under the NPRM, to obtain such records in contravention of
the client’s direct instruction?
The claimant and his/her representative do not believe that certain records
relate to whether or not the claimant is disabled and do not obtain the records.
The ALJ believes that they do relate. Could the ALJ not only refer the claimant
for penalties but also refer the representative for sanctions under the SSA Code
of Conduct for representatives?
The claimant informs the ALJ that evidence exists. The evidence is 1000 pages
of hospital records. The ALJ tells the claimant to obtain the evidence, which
would cost hundreds of dollars. Neither the claimant nor his attorney can afford
to pay for the records. Could the ALJ refer the claimant and representative for
sanctions?

Of particular concern is the situation where a client has expressly directed her
attorney not to obtain or submit specific “evidence,” leaving the attorney caught in
the dilemma of either following the client’s instructions or complying with the
NPRM’s duty to disclose. It is not at all unrealistic to expect that in some of these
situations a client will file a grievance with the State Bar if the attorney does not
follow the client’s specific instructions. Is it appropriate for the SSA proposed
regulations to place attorneys in this predicament? Will attorneys decide that it is
simply too problematic to represent claimants in many cases because of the
potential for State Bar sanctions? Under these proposed regulations, our members
would continue to be very apprehensive about situations that could potentially
conflict with State Bar ethics rules regarding the attorney’s duties of confidentiality
to the client and not to act in a way that is adverse to the client’s interest.
III.

There Should Be a Single Approach for All Representatives.

We support the NPRM’s approach to apply the rules to all claimants’
representatives. The current Rules of Conduct and the statutory process for
imposing civil monetary penalties apply to all representatives and do not
distinguish between attorneys and non-attorneys. We believe that this is the
appropriate approach. While attorney representatives are also required to comply
with State Bar rules, we advocate that the Agency apply the current Rules of
Conduct where appropriate.
However, simply saying that non-attorney representatives must comply with the
work product doctrine and attorney-client privilege is not sufficient to ensure a
single approach for all representatives. The non-attorney representatives will have
no experience or knowledge of what these privileges protect and their clients,
16

therefore, may not have the same protections as clients represented by attorneys
who understand these attorney-client protections.
There is no basis to make a distinction in the obligations of attorneys who represent
claimants and non-attorneys who represent claimants. Both types of
representatives have identical responsibilities to their clients and to the Social
Security Administration. The current rules and regulations appropriately apply to
each.
The groups do differ in that attorneys are also subject to the rules of the Bars to
which they are admitted. This fact, however, does not support the concept of SSA’s
setting out different obligations to the two groups.
In addition, having two separate sets of administrative procedures will be onerous
and confusing for claimants and is likely to make the process less efficient from the
Agency’s perspective.
*

*

*

CONCLUSION
In light of the above comments, we urge SSA not to implement this NPRM unless
significant changes are made to limit the scope of the proposed revisions in order to
protect the rights and interests of claimants and to avoid significant inefficiencies
and uncertainties for the Agency.

Very truly yours,
Barbara Silverstone
Executive Director
Ethel Zelenske
Director of Government Affairs
Nancy G. Shor
Senior Policy Advisor
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State Payment Rates for Medical Records
Revised March 2013
Many states have laws which waive or limit the amount that can be charged for obtaining copies of
medical records when the request is made in pursuit of Social Security disability or SSI claims. Other
states have limits that apply to all requests, regardless of purpose, and other states have no limits at
all, resulting is possible charges of hundreds of dollars for medical records. The following list contains
the information that we have about states’ laws on this issue. If a state is not on this list, it is because
we have no information about this law, and we would appreciate your letting us know what the limit, if
any, is. Please let us know of any errors in this information as well. Also, send us a copy of the applicable
statute or regulations.
Many of the state laws which limit costs were initiated by NOSSCR members who contacted their state
representative and pushed for such legislation. If you are interested in contacting your state representative
to pass a similar statute, contact NOSSCR for a copy of other states’ statutes to be used as a format for
your state.
Note: If a state is not included here, we do not currently have any information about that state’s law.
Alabama – $1.00 per page for the first 25 pages, not more than 50¢ per page for each page in excess of
25 pages, and a search fee limited to $5.00. The actual cost of mailing can also be charged. X-rays and
other special medical records are limited to the actual reproduction costs. Code of Alabama § 12-21-6.1.
Effective 8/17/08. http://alisondb.legislature.state.al.us/acas/CodeOfAlabama/1975/coatoc.htm
Alaska – No statute limits the costs of copying medical records although many medical providers will
provide a copy of records at no charge to a patient.
Arizona – “a reasonable fee for the production of the records.” Arizona Revised Statutes § 12-2295. http://
www.azleg.state.az.us/ArizonaRevisedStatutes.asp
Arkansas – The cost of each photocopy, excluding x-rays, is limited to 50¢ per page for the first 25 pages,
and 25¢ per page for each additional page. A labor charge of up to $15.00 and the actual cost of postage
may also be added for each request. Additional reasonable fees can be charged for retrieval of stored
records or narrative statements. AR Code Ann. § 16-46-106, amended 2007. http://www.armedicalboard.
org/Professionals/pdf/Act767.pdf
California – One copy of medical records must be provided free of charge to individuals who have
appealed a denial of Medi-Cal, SSI or SSDI and who are pro se or who are represented by a legal aid
office. If the appeal is successful, the provider may then bill the patient for the records up to 25¢ per
page plus reasonable clerical costs. This provision also applies if a claimant is represented by a private
attorney who is not advancing costs. Free copies are not available if the claimant “is represented by a
private attorney who is paying for the costs related to the patient’s appeal, pending the outcome of that
appeal.” Health and Safety Code § 123110(d), (e). Effective January 1, 2002, modified 1/12/2009. http://
www.leginfo.ca.gov/.html/hsc_table_of_contents.html
If a claimant is represented by a private attorney who is advancing costs, the “reasonable cost” of copying
medical records is limited to 10¢ per page, or 20¢ if copied from microfilm, plus clerical costs not to exceed
$16 per hour. If the records are delivered to the attorney or a private copy service, the custodian must
make the records available within five business days and can charge no more than $15. Evidence Code
§ 1158. http://www.leginfo.ca.gov/.html/evid_table_of_contents.html
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Colorado – A “reasonable cost” is charged. Colorado Statute § 25-1-802 (1)(b)(I).
Regulations: For a representative of the patient, other than a “personal representative (as defined in
HIPAA § 164.502(g)), the “ reasonable cost” is defined as $16.50 for the first 10 or fewer pages, 75¢ per
page for pages 11-40, and 50¢ per page for every additional page.
If the discharged patient or personal representative (as defined under HIPAA § 164.502(g)) requests the
records, a “reasonable cost” is defined as $14.00 for the first 10 or fewer pages, 50¢ for pages 11-40 and
33¢ per page for every additional page. Actual postage and applicable sales tax may also be charged. The
per page fee for records copied from microfilm shall be $1.50 per page. 6 Code of Colorado Regulations
1011-1, Chapter 2, Part 5.2.3.4. Effective 3/1/2008.
http://www.sos.state.co.us/CCR/
Connecticut – No charge for health records for Social Security claim or appeal. The request must be
accompanied by documentation. The provider shall furnish the health record requested within thirty days
of the request. Conn. General Statutes § 20 –7c(d). Hospitals are covered under § 19a-490b.
Delaware -- The limits are: $2.00 per page for pages 1 – 10; $1.00 per page for pages 11 – 20; $0.90
per page for pages 21 – 50; $0.50 per page for pages 61 and above. Records related to an application for
a disability benefits program need not be prepaid, but payment for all other types of requests may be
required before the records are sent. In addition, the doctors may charge the following: The actual cost
of postage or shipping when the records are mailed, and the actual cost of reproducing the records when
photocopying is not possible (such as radiology films or fetal monitoring strips). 24 Delaware Administrative
Code Section 1700.29. Effective 11/1/09. http://regulations.delaware.gov/AdminCode/title24/1700.shtml
District of Columbia – There is no code or regulation on this issue.
Florida – Hospitals: $1.00 per page, plus sales tax and actual postage. Nonpaper records (such as
microfiche) are subject to a charge not to exceed $2.00. A fee of up to $1 may be charged for each year of
records requested. These charges shall apply to all records furnished, whether directly from the facility
or from a copy service providing these services on behalf of the facility. Florida Statutes: Title XXIX,
chapter 395.3025.
Doctors: Request made by patients and governmental entities: $1.00 per page for the first 25 pages,
25¢ per page for each additional page. Actual cost of reproducing x-rays and other records. Requests
made by other entities: Not more than $1.00 per page. Rule 64B8-10.003, Florida Administrative Code.
Amended 3/9/2009.
Georgia – O.C.G. §31-33-3(a), which sets out the fee schedule for providing copies of medical records, “shall not
apply to records requested in order to make or complete an application for a disability benefits program.”
These provisions do not apply to psychiatric, psychological, or other mental health records of a patient.
§ 32-33-4.
Note that some representatives have been charged fees for copies of medical records, when providers say
this section is not applicable. The statute may be ambiguous.
Hawaii – “Reasonable costs incurred by a health care provider in making copies of medical records shall
be borne by the requesting person.” No special provision for Social Security claimants. Hawaii Revised
Statutes § 622-57(g). http://www.capitol.hawaii.gov/
Idaho – There is no statute or regulation on this issue.
Illinois – The cost for copying medical records for Social Security claims in 2013 is a handling charge
of $25.99 plus 97¢ per page for pages 1-25, 65¢ per page for pages 26-50 and 32¢ per page for any pages
after that, plus actual shipping costs. The cost for copying microfiche is $1.62 per page. In 2011 the costs
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were $24.81 handling charge plus 93¢ per page for pages 1-25, 62¢ per page for pages 26-50 and 31¢ per
page for any pages after that, plus actual shipping costs. The cost for copying microfiche is $1.55 per page.
735 ILCS 5/ Art. VIII, Part 20, effective August 2001, with the annual adjustment of copying fees as required
under 735 ILCS 5/8-2006. http://www.ioc.state.il.us/index.cfm/resources/general-resources/copy-fees/
When available and requested by the patient, records produced in an electronic format must be provided
at 50% of the paper copy rate. Public Act 95-480, effective August 27, 2007.
HIPAA preempts the Illinois rule by prohibiting the provider, and the provider’s copy service, from charging
a handling fee to patients or their personal representatives. The prohibition on handling charges does
not apply to requests made by the patient’s attorney.
Indiana – The permitted charges for making and providing copies of medical records are set by the
Department of Insurance. Title 16, Health and Hospitals. 16-39-9-2. http://www.in.gov/legislative/ic/code/
title16/ar39/ch9.html .The maximum charge is $1.00 per page for the first 10 pages. 50¢ per page for pages
11 through 50. 25¢ per page for pages 51 and higher. An additional labor fee of $20 can be charged. If
labor fee is charged, there is no cost for the first 10 pages. Actual copy of mailing is charged. Additional
$10 for rush jobs (within 2 days). Additional $20.00 for certified copy. The provider shall consider waiving
or reducing charges if (2006 amendments). 760 IAC 1-71-3 General requirements. A provider or medical
records company shall consider waiving or reducing the charges if the patient requested the records for
his own use and the charge will cause an undue financial hardship on him. 760 IAC 1-71-4 Waiver of
charges. http://www.in.gov/legislative/iac/T07600/A00010.PDF
Iowa – There is no law that limits what can be charged to a Social Security claimant for medical records.
“A physician may assess a reasonable charge for providing the requested records or reports to either
the patient’s attorney or opposing counsel. In the case of medical records, the reasonable charge should
include only copying costs and a charge that reflects the actual time spent by the office staff and the
physician in reviewing the records and processing the request. (Principles of Cooperation for Attorneys
and Physicians, 1993).
Kansas – K.S.A 65-4971(b), which limited copying charges and required the Secretary of Labor to annually
adjust the maximum fees that could be charged, was repealed in 2012. There has been no replacement.
Without any state guidelines, federal law may govern. Under HIPAA,a covered entity may impose
“reasonable” cost-based fees for copying medical records. Many providers are following the copying charges
set for 2012, which were limited to $18.97 for the cost of supplies and labor plus $.63 per page for the first
250 pages, and $.45 per page thereafter. (Effective January 2012 for non-workers’ compensation medical
records. In 2011 the maximum charge was $18.40 for the cost of supplies and labor; 61¢ per page for
the first 250 pages and 44¢ per page for additional pages. In 2010 the maximum charge was $18.11 for
the cost of supplies and labor; 60¢ per page for the first 250 pages and 43¢ per page for additional pages.
Providers may charge for the reasonable cost of all duplications which cannot be routinely duplicated on
a standard photocopy machine. The fees may be adjusted each year based on the all-items CPI and will be
published by the Department of Labor. K.S.A. 65-4971. http://kansasstatutes.lesterama.org/Chapter_65/
Article_49/65-4971.html
Kentucky – Any patient is entitled to one free copy of his medical records, upon written request. KRS §
422.317. http://www.lrc.ky.gov/KRS/422-00/317.PDF. The patient may, by written request, direct release
of this information to his or her attorney or authorized representative. Any additional copies will incur
a maximum charge of $1.00 per page. Copy charges are limited to 50¢ per page for persons with workers’
compensation claims. KRS § 342.035. No specific statute applicable solely to Social Security claimants.
Effective 7/96.
Louisiana – The cost for copies of medical records for a claim for Social Security disability or SSI benefits
“shall not exceed 50¢ per page for the first five pages, and 25¢ for each additional page except that the
amount due shall not be less than the amount paid by the Department of Social Services for such copies.”
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The copy of the record should be provided in a reasonable time, not to exceed fifteen days. R.S. 46:18.
Effective August 15, 2003. http://www.legis.state.la.us/lss/newWin.asp?doc=207155
Maine – Reasonable costs incurred by the hospital in making and providing copies of medical records
and additions to medical records must be borne by the requesting person and the hospital may require
payment prior to responding to the request. The charge for copies of records may not exceed $10 for the
first page and 35¢ for each additional page. Maine Statutes [2003, c. 418, §1 (amd).] Title 22 Chapter
401 § 1711, “Patient access to hospital medical records.” http://www.mainelegislature.org/legis/statutes/
Maryland – A preparation fee of no more than $22.18 (which may not be charged to patients), plus a
fee of no more than 73¢ per page, plus the actual cost of shipping and handling. (www.medchi.org 2009).
This is calculated based on an annual adjustment using the CPI. Code of Maryland, Health-General §
4-304(c). The Maryland State Medical Society has stated that HIPAA prevents medical providers from
charging the preparation fee to individuals, but may charge the copying and postage fee.
Massachusetts – Hospitals or clinics: Existing medical records should be provided free of charge
for SSI or SSDI applicant by hospitals, clinics, health stops and copying services. MGLA. ch. 111 § 70.
Private practitioners cannot charge for copying existing medical records for a claim or appeal under
the Social Security Act. This includes physicians, surgeons, therapists, dentists, nurses, psychologists,
and podiatrists. MGLA ch 112, § 12CC. See 243 C.M.R. § 207(13)(b)(1) for the issue of raw notes vs.
summaries. Insurance companies may charge a reasonable fee for costs incurred in copying recorded
personal information. MGLA ch 175I §§ 8 & 10.
Michigan – Effective April 2004, Section 333.26269 of The Medical Records Access Act, Michigan Public
Act of 2004, provides that a “medically indigent” individual may receive one copy of his or her physical
medical records at no charge. Section 9(4). This does not apply to mental health providers. A “patient” may
not be charged the initial fee for medical records but may be charged other permitted fees. For others, the
costs for retrieving and copying medical records are as follows: In 2011, the initial fee is $22.13); $1.10
per page for the first 20 pages; 55¢ per page for pages 21 – 50; pages 51 and over: 23¢ per page. 2010,
initial fee is $21.95); $1.09 per page for the first 20 pages; 55¢ per page for pages 21 – 50; pages 51 and
over: 23¢ per page. These fees may be adjusted to reflect the change in the CPI index.
Minnesota – “(d) A provider or its representative may charge the $10 retrieval fee, but must not charge a
per page fee to provide copies of records requested by a patient or the patient’s authorized representative
if the request for copies of records is for purposes of appealing a denial of Social Security disability income
or Social Security disability benefits under title II or title XVI of the Social Security Act; except that no
fee shall be charged to a person who is receiving public assistance, who is represented by an attorney
on behalf of a civil legal services program or a volunteer attorney program based on indigency. For the
purpose of further appeals, a patient may receive no more than two medical record updates without
charge, but only for medical record information previously not provided. For purposes of this paragraph, a
patient’s authorized representative does not include units of state government engaged in the adjudication
of Social Security disability claims.”
MN Statute 144.292 Subd 6(d) (2007). (Replaces MN Statute Section 144.335.)
Mississippi – The cost for providing copies of medical records to the patients or their representatives
is limited to $20.00 for pages 1 – 20, $1.00 per page for the next 80 pages, 50¢ per page for all pages
thereafter. An additional 10% of the total charge may be added for postage and handling. A $15.00
retrieval fee may be charged if the medical records are stored in archives at a location off premises. A
physician shall charge “normal, reasonable and customary charges” for a deposition related to a patient
that the physician is treating or has treated. Mississippi Statutes, Civil Practice and Procedure § 11-1-52.
Effective July 1, 2004. http://www.mscode.com/free/statutes/11/001/0052.htm
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Missouri – Effective February 1, 2013 the maximum fees for copy medical records is $22.82 plus $.53
per page for the cost of labor and supplies for copies provided in paper form. An additional $21.36 may
be charged if records are maintained off site. If copies are provided in digital format, the maximum fee
is $5.24 plus $.053 per page or $26.71 total, whichever is less. The base rate, revised in 2011, is $21.36
plus $.50 per page for copies. In February 1, 2010, the handling fee was set at $20.65 plus $0.49 per page.
Missouri Revised Statutes Section 191.227. As of 2002, effective February 1st of each year, these costs
are increased or decreased based on the annual percentage change in the CPI-U. http://health.mo.gov/
atoz/fees.php
Montana – Limits charges to 50¢ per page for copying, and $15.00 for searching and handling recorded
health care information. MCA §§ 50-16-540, 541. Effective October 1, 1999. http://data.opi.mt.gov/bills/
mca/50/16/50-16-540.htm
Nebraska – No cost for medical records for Social Security disability claimants from doctors or hospitals.
Effective August 28, 1999. Neb. Rev. Stat § 71-8405. http://nebraskalegislature.gov/laws/statutes.
php?statute=71-8405
Nevada – No cost to provide medical records for a Social Security disability or SSI claim or appeal, if the
request is accompanied by documentation of the claim or appeal. Up to 60¢ per page may be charged for
a second copy of the records to support the same claim or appeal. No administrative fee may be charged.
Nevada Revised Statutes § 629.061(3). http://www.leg.state.nv.us/Nrs/NRS-629.html#NRS629Sec061
New Hampshire – The charge for copying “shall not exceed $15 for the first 30 pages, or $.50 per page,
whichever is greater.” Copies of filmed records, such as x-rays, are provided at a reasonable cost. There is
no special rule for Social Security claims. New Hampshire Revised Statutes Title XXX, Chapter 332-1:1.
[Unrelated amendments effective 1/1/2010.] http://www.gencourt.state.nh.us/rsa/html/XXX/332-I/332-I-1.
htm
New Jersey – Copies provided by doctors: Cap of $1.00 per page or $100 for the entire record,
whichever is less, with a minimum charge of $10.00 permissible. If the record is less than 10 pages, the
doctor may charge up to $10.00. If a summary is provided in lieu of the actual records, the cost cannot
exceed the cost that would be charged for the actual record. N.J. Administrative Code, Title 13, Chapter
35. 13:35-6.5(c)4.
Copies provided by hospitals to a patient or the patient’s legally authorized representative:
Cap of $1.00 per page or $100.00 for up to 100 pages. 25¢ for each page thereafter, up to a maximum of
$200 for the entire record. Additional charges of $10.00 for a search fee and postage. N.J. Administrative
Code, Title 8, § 43G-15.3(d).
New Mexico – $2.00 per page for the first 10 one-sided pages. Not more than 20¢ for each page after
that. Request must be accompanied by a written verification that a person is applying for, or appealing
a denial of, Social Security disability benefits. NMAC 7.1.10.10. (Access to Medical Records by Disability
Applicants) Effective February 14, 2001. http://www.nmcpr.state.nm.us/nmac/parts/title07/07.001.0010.
htm
New York – The reasonable charge for paper copies shall not exceed 75¢ per page. Access should not be
denied solely because of inability to pay. New York Public Health Law § 17.
North Carolina – The maximum fee shall be 75¢ per page for the first 25 pages, 50¢ per page for pages
26 – 100, and 25¢ per page after that. A “reasonable professional fee” may be charged for reviewing
and preparing a narrative summary of the patient’s medical record. Minimum fee of $10.00 may be
charged. This section applies to claims for personal injury and Social Security disability claims. North
Carolina General Statutes, Section 11.3. § 90-411. Effective July 1, 1997. http://www.ncga.state.nc.us/
enactedlegislation/statutes/html/bysection/chapter_90/gs_90-411.html
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North Dakota – Health care providers shall provide medical records at a charge of no more than
$20.00 for the first 25 pages and 75¢ per page after 25 pages or in an electronic, digital, or other
computerized format at a charge of $30.00 for the first twenty-five pages and 25¢ per page after 25
pages. (2011 amendment) This charge includes any administration fee, retrieval fee, and postage
expense. N.D. Century Code 23-12-14.2. Effective 1999, 8/1/2005. N.D.C.C. § 23-12-14.1 (amended,
2003) provides for free copies only when the records are being transferred from one medical provider
to another. There are no special rules for Social Security claims. Some medical records services will
provide free copies if the request is accompanied by the SSA denial.
Ohio – No fee for records used in an application for disability benefits if requested by the patient, patient’s
personal representative, or an authorized person and the request is accompanied by documentation
that a claim has been filed. Ohio Revised Code 3701.741(C)(1)(e, effective 3/01. H.B. 125 extended this
provision, allows an “authorized person” to request the records and clarifies that a patient may request
subsequent records and treatment notes and receive one free copy of those as long as the request is not
for duplicate records. If the request is made for other reasons or by someone besides the patient or the
patient’s personal representative, there will be a search fee and a per page copying fee, subject to change
each year. Ohio Revised Code 3701.741, 3701.742. http://codes.ohio.gov/orc/3701.741
Oklahoma – Cost of each copy is limited to $1.00 for the first page and 50¢ for each subsequent page.
Applies to physicians, hospitals, and other medical professionals and institutions. The cost of mailing
may be charged. No additional fees for searching, retrieving, reviewing or preparing medical records.
The physician, hospital or other medical professionals and institutions may produce the records in digital
form at a cost not to exceed twelve cents ($0.12) per digital page. The cost of x-rays is the lesser of $5.00
or the actual cost of reproduction. 76 Okla. St. Ann. § 19. Amended (costs raised) 2003. http://www.
oklegislature.gov/osStatuesTitle.html
Oregon – A reasonable cost, effective July 2008, is limited to $30 for copying 10 or fewer pages, and
50¢ per page for pages 11 through 50 and 25¢ each additional page, plus postage. There is an additional
charge of $5.00 if the request is mailed by first class mail within 7 days of the request. Actual costs of
preparing an explanation or summary, if requested. Oregon Administrative Rules. Board of Medical
Examiners, Division 12, Chapter 847-012-000(6). http://arcweb.sos.state.or.us/pages/rules/oars_800/
oar_847/847_012.html
Pennsylvania – Flat fee for copying medical records to support a claim under Social Security in 2013
is $26.70 plus actual postage . Earlier years were: $26.12 in 2012; $25.24 in 2011; $24 in 2010. This fee
will be adjusted based each year on the CPI. Title 42 of the Pennsylvania Consolidated Statutes. § 6152.1.
See http://www.pabulletin.com/secure/data/vol42/42-51/2499.html for 2013 charges.
Puerto Rico – A “reasonable cost,” which shall not exceed 75¢ per page, up to a maximum of $25.00
for the entire record. 24 L.P.R.A. §3049(e).
Rhode Island – No charge for medical records requested by a patient, his or her attorney or authorized
representative in Social Security appeals. The records should be provided within 30 days of request.
General Law of RI § 23-17-19.1(16). http://www.rilin.state.ri.us/Statutes/TITLE23/23-17/23-17-19.1.HTM
South Carolina – 65¢ per page for first 30 pages, 50¢ per page for all other pages, plus search fee up to
$15.00, plus postage and sales tax. S.C. Code Title 44, Chapter 115. § 44-115-80. http://www.scstatehouse.
gov/
South Dakota – A patient may be required to pay the actual cost of reproduction and mailing. 36-216. “The licensee may require before delivery that the patient pay the actual reproduction and mailing
expense.” http://legis.state.sd.us/statutes/
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Tennessee – Hospitals must provide indigent patients or the person’s attorney or authorized representative
with one free copy of hospital records to pursue Social Security claims. T.C.A. § 68-11-304(a)(2)(B). A
copy of the application or decision must accompany the request for copies. Doctors can charge a flat fee
of $20.00 for up to 5 pages and 50¢ for each page over 5 pages. The actual cost of mailing is additional.
T.C.A § 63-2-102, effective July 1, 1997. Revised 2010 H.B. 3049. Workers’ Compensation cases are
governed by T.C.A § 50-6-204.
Texas – No fee for records used in an application for disability benefits when requested by a patient
or former patient, or by an attorney or other authorized representative. Texas Code, Health & Safety §
161.201 -161.204. http://www.capitol.state.tx.us
Utah – A health care provider “may charge a reasonable fee to cover the health care provider’s costs”
not to exceed $20 for locating the records, 50¢ per page for the first 40 pages and 30¢ per page for each
additional page. Postage and sales tax may also be charged. Utah Code, 78B-5-618. No special rule for
Social Security claimants. Effective 2011. http://le.utah.gov/~code/TITLE78B/htm/78B05_061800.htm
Vermont – A custodian shall not charge for providing copies of any health care record requested to
support a claim or appeal under any provision of the Social Security Act or for any other federal or state
needs-based benefit or program. A “custodian” includes a health care provider, a health care facility and
a health insurer. T.18, Ch. 221, § 9419, 18 V.S.A. § 9419. http://www.leg.state.vt.us/statutes/fullsection.
cfm?Title=18&Chapter=221&Section=09419
Virginia – When the patient requests a copy of his own records, a “reasonable cost-based fee, which
shall include only the cost of supplies for and labor of copying the requested information, and postage”
shall be charged. Code of Virginia § 32.1-127.1:03 subsection J. Requests by attorneys or others: costs for
copying and mailing are limited to 50¢ per page for each page up to 50 pages and 25¢ per page for the
remainder, plus all postage and shipping costs and a search and handling fee not to exceed $10. Copies
shall be provided within 15 days of such request. Virginia Code § 8.01-413. http://leg1.state.va.us/
Washington – WAC Title 246, ch. 08, § 400. RCW- 70.02.010(15) allows medical providers to charge
fees for searching and duplicating medical records. Such fees cannot exceed: $1.04 per page for the first
30 pages, 79¢ per page for all other pages. An additional $23.00 clerical fee for searching and handling
records, and the cost of a regular office visit if the provider personally edits confidential information from
the record, as required by statute. July 1, 2011 - June 30, 2013. Earlier charges (7/1/2009 – 6/30/2011):
$1.02 per page for the first 30 pages, 78¢ per page for all other pages plus additional $23.00 clerical fee
for searching and handling records. http://apps.leg.wa.gov/WAC/default.aspx?cite=246-08-400
West Virginia – No fee for search or copying medical records for an indigent claimant or his/her authorized
representative to support a claim or appeal under the Social Security Act. A person is considered indigent
if he or she is represented by a legal service organization or verifies that the records are requested for
purposes of supporting a Social Security claim or appeal and submits “reasonable proof that the person
is financially unable to pay full copying charges by reason of unemployment, disability, income below the
federal poverty level, or receipt of state or federal income assistance.” A claimant is entitled to one set
of copies per provider. Any additional requests for the same records are subject to the regular copying
costs of 75¢ per page. West Virginia Code § 16-29-2. http://www.legis.state.wv.us/wvcode/ChapterEntire.
cfm?chap=16&art=29&section=2
Wisconsin – If a patient or person authorized by the patient requests copies of the medical records for use
in appealing a denial of Social Security disability insurance or SSI, the health care provider may charge
“no more than the amount that the federal Social Security Administration reimburses the department
for copies of patient health care records.” This amount is currently $26.00. Wisconsin Statute 146.83(1f)
(d). http://www.legis.state.wi.us/statutes/stat0146.pdf. Effective 2009.

Page 16

Social Security Forum®

Volume 35, No. 3 - March, 2013

Wyoming – “A patient shall not be denied a summary or copy of a requested medical records because
of inability to pay.” “A physician may establish reasonable charges, and charge a patient for the actual
costs incurred in responding to a patient’s request for copies.” The costs may include cost of copies, clerical
staff and physician’s time in reviewing and summarizing the records. Wyoming Regulations, Chapter 3
Practice of Medicine, §4(e), “Patient access to physician medical records.” http://soswy.state.wy.us/Rules/
RULES/8261.pdf
HIPAA – The Privacy Rule permits the covered entity to impose reasonable, cost-based fees. The fee
may include only the cost of copying (including supplies and labor) and postage, if the patient requests
that the copy be mailed. If the patient has agreed to receive a summary or explanation of his or her
protected health information, the covered entity may also charge a fee for preparation of the summary
or explanation. The fee may not include costs associated with searching for and retrieving the requested
information. See 45 C.F.R. § 164.524.
Revised 3/29/2013
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